SEMESTER EXAMINATION


WILLS, TRUSTS & ESTATES, FALL 1996





Collect for the third Sunday in Advent: Stir up Thy power, O Lord and with great might come among us; and because we are sorely hindered by our sins, let Thy bountiful grace and mercy speedily help and deliver us, through Jesus Christ our Lord, to whom, with Thee and the Holy Spirit, be honor and glory, world without end, Amen.


1.  A couple, Henry and Wanda, come to your office to discuss having you prepare their estate plan. During the discussions, you discover that Henry and Wanda met while going to college, have been married 40 years and have 3 adult children, Sandra, David and Sam. You are told that they are both retired. During the discussions you are informed that Henry used to go big game hunting and has a large collection of trophy animals stuffed and scattered around the home. Among the items is a pair of ivory tusks from an African bull elephant that Henry killed with his Weatherby as it charged a 4 year old girl. This happened on his second trip to that particular area, about 5 years after his first trip. The tusks may fetch $50,000 at an auction, while the rest of the collection might fetch $20,000. There is also a house worth $400,000, an investment in Sandra’s small business worth $200,000, IRAs worth $300,000, some pensions that will cease when Henry and Wanda die, and the gun collection that is worth $2,000. You learn that Henry and Wanda do not know where Sam is and that he might be dead. Henry had heard a rumor that Sam was active in Earth First! and, if he can be found, may be charged with attempted murder for putting a spike in a tree that later caused severe injury to a logger. Wanda believes that Sam is alive and wants the estate divided equally. Henry believes that Sam is dead and, in any event, would prefer he got nothing but will submit to his wife’s wishes. Henry does not want the pair of tusks split up. 


David is active in Ducks Unlimited a charitable organization dedicated to increasing the habitat available for ducks with the goal of increased duck hunting. Sandra does some hunting but spends her free time target shooting. Both have told Henry that they want the tusks and the animals.


Two days later Henry calls you up and informs you that about 25 years ago, on a trip to Africa, he purchased a farm. The farm is run by the husband of the girl that Henry saved. Wanda does not know about the farm. Henry wants the farm to go to David.


Discuss any ethical problems.


Assuming that any ethical problems can be overcome, What would you recommend as an estate plan and what do you do with the tusks?


�
2.  One Monday morning you receive a telephone call from a young woman named Trisha. She informs you that her husband, Horace, recently died and that she would like you to handle the estate and probate. You set up an appointment for 4:30 that afternoon. 


Discussions with Trisha reveal the following facts: Tricia is 24 and Horace was 70 when he died. There are no children of the marriage. Horace has 3 adult children, Matthew, Mark & Luke, by his marriage to his first wife, Debra. Matthew and Mark have adult children, Luke has no children. Debra died 10 years ago. Horace died when his 308 Ferrari crashed at 120 MPH while on the freeway in Montana, a state where the daytime speed limit is “reasonable and proper.” Tricia was driving and was only slightly bruised. The State Police investigation has not been concluded and the District Attorney has said he would await conclusion of the investigation before considering criminal charges.


You also discover that Horace had a trust and a will. Among the property owned by the trust is a ranch, a mine, the family home on Lido Island in Newport Beach and 4 older single family homes in Santa Ana that are rented out. The ranch was purchased using Horace’s funds and funds that Trisha received in settlement of a sexual harassment suit. Clause 2.1 of the trust gives the ranch to Matthew and Clause 2.2 gives “all mineral interests and rights to Luke.” The residue of the trust will be split to minimize estate taxes.


As you read the will dated June 2, 1995, you discover that it gives half the estate to Trisha and half in equal shares to Matthew, Mark and Luke unless Horace and Tricia have children. If Horace and Tricia have children, those children take the half that would have gone to Matthew, Mark and Luke. You determine that the property subject to the will is a collection of automobiles worth more than one million dollars all in Horace’s name. You also discover that there are 16 vials of Horace’s sperm in a sperm bank and that Trisha intends to use the sperm to get pregnant. The sperm donor card completed in Horace’s handwriting with a date, written by Horace, of August 1, 1995, states that Tricia or her physician are the only ones entitled to the sperm.


Discuss distribution of the property under the trust.


Discuss distribution of the property under the will.


(In your discussion include any facts or law that may reduce the amount of property that Trisha receives.)





�
ANSWER OUTLINE


Question 1. The ethical problem is the farm. Is there any reason Wanda should not be told about it? Subtle issue is the possibility that Henry may be the father of the girl. Extra credit for mentioning problems of international law. 


Sam is another problem. This is an area where you can really counsel your clients. I would suggest a clause giving property to Sam so long as he is alive and not incarcerated. 


There is a large enough estate to have an estate tax problem. That is very important. Should recommend a trust with Surviving Spouse’s Trust and By pass trust. Farm to David apart from the will and trust. Perhaps by whatever means are available in the country where farm is located. However, the U.S. taxes citizens and permanent resdients on world wide property holdings. 


Should have discussed division of the property. I do not know what to do about the tusks. I had a client who had a pair of tusks and wanted advice on how to satisfy all of this children. He did have a collection of stuffed animlas, including a Cape Buffalo that he shot when it charged him. Good discussion is the key.





Question 2. Discuss the possibility of criminal charges and what they will do to Tricia’s inheritance. Does the Ranch go to Matthew or does Tricia keep a half interest as Community property? How about the mineral rights on the Ranch? To Matthew or to Mark. To Matthew because he gets the Ranch and because his gift is before Mark’s or to Mark because it is specific? There is no right answer, though there may be a cause of action against the attorney who drafted the trust.


The important discussion is about the sperm. Does the donor card count as a holographic will? In Estate of Southworth (December 10, 1996), the California Court of Appeals found that handwriting on a charitable doner card was insufficient to make a holographic will. In that case, the court found the printed words and handwriting implied a future testamentary intent and not a present testamentary intent. There is a recent California case with the girl friend getting half the estate and sperm as part of a settlement agreement. She later claimed all of the sperm because of the written donation card and the Court of Appeals did find for her. 


If Tricia gives birth to a child, does that child inherit. One Social Security case could be cited as favoring the child. So far as I know, there is no case on point. 


