FINAL EXAMINATION FALL 1999


ANSWER OUTLINE





As to all questions, a good argument is what is necessary. It does not matter if you reach the same decision as the various courts gave.


Question 1





The first and major issue is: Was Megabank right to sell the stock and diversify? I think they were. Hindsight is 20:20 but the decision has to be evaluation using what is known at the time of the decision. The words in the will to retain Javasoft are precatory and not directive. They are also in the will and not in the trust. The case on point is the one where the bank kept the trust mostly in Kodak stock and lost the suit when Kodak stock went down. On the other side, we have Andrew Carnegie’s statement of “put all your eggs in one basket and watch the basket.”


The validity of the codicil depends on if the witnesses could sign. The first thing is to determine if Bill Valves is 18 or not. He was born 18 years and 1 1/2 hours before the codicil was signed. It depends on whether or not you take the time zones into account (Eastern vice Pacific). The source case is Norton v. Hinson 989 S.W.2d 535 (Ark. 1999) but there the witness was 14. The second witness, McGregor is related to Gordon. However, under California law, McGregor’s signature would void a gift to him or, perhaps, to his wife and children. However, the gift is to his brother in law. That signature should be acceptable.  


Question 2





The ethical problems are that you need a written conflict waiver from William and Mary. Cal. Business & Professions code. The child will probably have to be disclosed [A. v. B. 726 A.2d 924 (N.J. 1999)] Discussions of how to do make the disclosure will get additional credit.


The documents that should be prepared are wills, trust, durable powers of attorney for financial affairs, durable power of attorney for health care and possibly a special needs trust for the third child. The trust needs to include a by-pass or exemption equivalent trust. The net estate is $870,000 plus the value of the federal retirement plan. The federal payments go away when the wife dies. If the $80,000 has not been distributed, the balance will be paid to the survivor. 


A discussion of sprinkling trusts is also called for. The daughter’s fortune may be short lived. The son may be killed or injured or may retire with a very secure, though modest pension. 


The selection of agents is more complex. Do you use the daughter, who is close and will not be at sea when the need arises or do you use the son, who will retire after 20 or 30 years of service? A lieutenant has 4 to 10 years of service. The son would be in his mid forties and the parents may be in their 60’s or 70’s. Of course, both children have demanding jobs. The third child cannot be the agent unless a cure to schizophrenia is found.


The Roque matter requires a discussion of the Cy Pres doctrine. It should be discussed with the client.


Question 3





The bank needs to go to court to ask for instructions because it has a conflict of interest Wiggins v. PNC Bank, Kentucky 988 S.W.2d 498 (Ky Ct. App. 1998) 


The trial court did find the amendment was valid. The case may be appealed to the California Court of Appeals.


The Grant, Sherman and Puller deeds are probably valid. The Patton deed is very questionable. An argument can be made that the property is really Barbara’s and that the deed is valid. On the other hand, all of her interest is in the name of the trust and not her own name. If the discussion includes grant deeds and Quitclaim deeds, you will get more credit.


The gift tax consequences follow from the determination of which deeds are valid. The equity in each of the houses mortgaged houses is $75,000. With the $10,000 annual gift exclusion, Barbara uses up $65,000 of her $650,000 for each transfer. That is a total of $195,000. If the house on Patton was gifted, the total goes to $485,000. The real tax consequences came upon Barbara’s death. There is either $165,000 or $455,000 left of the exemption equivalent.
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